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to the site, or with the issuance, 
amendment or renewal of a license to 
store spent fuel at a nuclear power re-
actor after expiration of the operating 
license for the nuclear power reactor, 
the NRC staff will prepare a supple-
mental environmental impact state-
ment for the post operating license 
stage or an environmental assessment, 
as appropriate, which will update the 
prior environmental review. The sup-
plement or assessment may incor-
porate by reference any information 
contained in the final environmental 
impact statement-operating license 
stage, or in the records of decision pre-
pared in connection with the construc-
tion permit or the operating license for 
that facility. The supplement will in-
clude a request for comments as pro-
vided in § 51.73. Unless other wise re-
quired by the Commission in accord-
ance with the generic determination in 
§ 51.23(a) and the provisions of § 51.23(b), 
a supplemental environmental impact 
statement for the post operating li-
cense stage or an environmental as-
sessment, as appropriate, will address 
the environmental impacts of spent 
fuel storage only for the term of the li-
cense, license amendment or license re-
newal applied for. 

[61 FR 66545, Dec. 18, 1996] 

FINAL ENVIRONMENTAL IMPACT 
STATEMENTS—MATERIALS LICENSES 

§ 51.97 Final environmental impact 
statement—materials license. 

(a) Independent spent fuel storage in-
stallation (ISFSI). Unless otherwise de-
termined by the Commission, and in 
accordance with the generic deter-
mination in § 51.23(a) and the provisions 
of § 51.23(b), a final environmental im-
pact statement on the issuance of an 
initial license for the storage of spent 
fuel at an independent spent fuel stor-
age installation (ISFSI) or any amend-
ment thereto, will address environ-
mental impacts of spent fuel storage 
only for the term of the license or 
amendment applied for. 

(b) Monitored retrievable storage facil-
ity (MRS). As provided in sections 141 
(c), (d), and (e) and 148 (a) and (c) of the 
Nuclear Waste Policy Act of 1982, as 
amended (NWPA) (96 Stat. 2242, 2243, 42 
U.S.C. 10161 (c), (d), (e); 101 Stat. 1330– 

235, 1330–236, 42 U.S.C. 10168 (a), (c)) a 
final environmental impact statement 
for the construction of a monitored re-
trievable storage installation (MRS) 
will not address the need for the MRS 
or any alternative to the design cri-
teria for an MRS set forth in section 
141(b)(1) of the NWPA (96 Stat. 2242, 42 
U.S.C. 10161(b)(1)) but may consider al-
ternative facility designs which are 
consistent with these design criteria. 

(c) Uranium enrichment facility. As 
provided in section 5(e) of the Solar, 
Wind, Waste, and Geothermal Power 
Production Incentives Act of 1990 (104 
Stat. 2834 at 2835, 42 U.S.C. 2243), a final 
environmental impact statement must 
be prepared before the hearing on the 
issuance of a license for a uranium en-
richment facility is completed. 

[49 FR 34695, Aug. 31, 1984, as amended at 53 
FR 31682, Aug. 19, 1988; 57 FR 18392, Apr. 30, 
1992] 

FINAL ENVIRONMENTAL IMPACT 
STATEMENTS—RULEMAKING 

§ 51.99 [Reserved] 

NEPA PROCEDURE AND ADMINISTRATIVE 
ACTION 

GENERAL 

§ 51.100 Timing of Commission action. 

(a)(1) Except as provided in § 51.13 and 
paragraph (b) of this section, no deci-
sion on a proposed action, including 
the issuance of a permit, license, or 
other form of permission, or amend-
ment to or renewal of a permit, license, 
or other form of permission, or the 
issuance of an effective regulation, for 
which an environmental impact state-
ment is required, will be made and no 
record of decision will be issued until 
the later of the following dates: 

(i) Ninety (90) days after publication 
by the Environmental Protection 
Agency of a FEDERAL REGISTER notice 
stating that the draft environmental 
impact statement has been filed with 
EPA. 

(ii) Thirty (30) days after publication 
by the Environmental Protection 
Agency of a FEDERAL REGISTER notice 
stating that the final environmental 
impact statement has been filed with 
EPA. 
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(2) If a notice of filing of a final envi-
ronmental impact statement is pub-
lished by the Environmental Protec-
tion Agency within ninety (90) days 
after a notice of filing of a draft envi-
ronmental impact statement has been 
published by EPA, the minimum thirty 
(30) day period and the minimum nine-
ty (90) day period may run concur-
rently to the extent they overlap. 

(b) In any rulemaking proceeding for 
the purpose of protecting the public 
health or safety or the common defense 
and security, the Commission may 
make and publish the decision on the 
final rule at the same time that the 
Environmental Protection Agency pub-
lishes the FEDERAL REGISTER notice of 
filing of the final environmental im-
pact statement. 

§ 51.101 Limitations on actions. 
(a) Until a record of decision is issued 

in connection with a proposed licensing 
or regulatory action for which an envi-
ronmental impact statement is re-
quired under § 51.20, or until a final 
finding of no significant impact is 
issued in connection with a proposed li-
censing or regulatory action for which 
an environmental assessment is re-
quired under § 51.21: 

(1) No action concerning the proposal 
may be taken by the Commission 
which would (i) have an adverse envi-
ronmental impact, or (ii) limit the 
choice of reasonable alternatives. 

(2) Any action concerning the pro-
posal taken by an applicant which 
would (i) have an adverse environ-
mental impact, or (ii) limit the choice 
of reasonable alternatives may be 
grounds for denial of the license. In the 
case of an application covered by 
§§ 30.32(f), 40.31(f), 50.10(c), 70.21(f), or 
§§ 72.16 and 72.34 of this chapter, the 
provisions of this paragraph will be ap-
plied in accordance with §§ 30.33(a)(5), 
40.32(e), 50.10 (c) and (e), 70.23(a)(7) or 
§ 72.40(b) of this chapter, as appro-
priate. 

(b) While work on a required program 
environmental impact statement is in 
progress, the Commission will not un-
dertake in the interim any major Fed-
eral action covered by the program 
which may significantly affect the 
quality of the human environment un-
less such action: 

(1) Is justified independently of the 
program; 

(2) Is itself accompanied by an ade-
quate environmental impact state-
ment; and 

(3) Will not prejudice the ultimate 
decision on the program. Absent any 
satisfactory explanation to the con-
trary, interim action which tends to 
determine subsequent development or 
limit reasonable alternatives, will be 
considered prejudicial. 

(c) This section does not preclude any 
applicant for an NRC permit, license, 
or other form of permission, or amend-
ment to or renewal of an NRC permit, 
license, or other form of permission, (1) 
from developing any plans or designs 
necessary to support an application; or 
(2) after prior notice and consultation 
with NRC staff, (i) from performing 
any physical work necessary to support 
an application, or (ii) from performing 
any other physical work relating to the 
proposed action if the adverse environ-
mental impact of that work is de mini-
mis. 

[49 FR 9381, Mar. 12, 1984, as amended at 53 
FR 31682, Aug. 19, 1988] 

§ 51.102 Requirement to provide a 
record of decision; preparation. 

(a) A Commission decision on any ac-
tion for which a final environmental 
impact statement has been prepared 
shall be accompanied by or include a 
concise public record of decision. 

(b) Except as provided in paragraph 
(c) of this section, the record of deci-
sion will be prepared by the NRC staff 
director authorized to take the action. 

(c) When a hearing is held on the pro-
posed action under the regulations in 
subpart G of part 2 of this chapter or 
when the action can only be taken by 
the Commissioners acting as a colle-
gial body, the initial decision of the 
presiding officer or the final decision of 
the Atomic Safety and Licensing Ap-
peal Board or the final decision of the 
Commissioners acting as a collegial 
body will constitute the record of deci-
sion. An initial or final decision consti-
tuting the record of decision will be 
distributed as provided in § 51.93. 
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